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L E A G U E  O F  M I N N E S O T A  C I T I E S

D I S C L AI ME R

• The material being provided in this presentation is 
for your general information. It is not a substitute 
for legal advice.

• Consult your entity’s attorney for advice concerning 
specific situations.
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L E A G U E  O F  M I N N E S O T A  C I T I E S

L E AG U E  O F  MI N N E S OTA C I T I E S

• Founded in 1913  - special law passed                                                         
by the Minnesota legislature

• Initially a part of the University of Minnesota
• In 1974, the League became an                                           

independent organization
• Many services
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L E A G U E  O F  M I N N E S O T A  C I T I E S

L MC I T

• 1980 law allowing self-insurance pools 
• Established pursuant to a JPA
• Members own and control
• Governed by seven trustees
• Dividends returned to members



L E A G U E  O F  M I N N E S O T A  C I T I E S

L MC I T  C OV E R AG E S

• Property/casualty coverage
• Liability
• Property
• Automobile (liability and physical damage)

• Workers’ Compensation/Employer’s Liability
• Specialty coverages
• Provide coverage for over 1200 members



L E A G U E  O F  M I N N E S O T A  C I T I E S

B U I L D E R ’ S  R I S K  I N S U R AN C E

•Property insurance
•Damage to property under construction
•When LMCIT is providing builder’s risk
• Coverage in standard contracts may                             be 

broader than what LMCIT provides (floods)
• Automatic for buildings up to $3,000,000
• Higher limits can be purchased



L E A G U E  O F  M I N N E S O T A  C I T I E S

What is the standard 
dollar amount of 
coverage
issued by               
LMCIT?



L E A G U E  O F  M I N N E S O T A  C I T I E S

L MC I T  L I AB I L I T Y  C OV E R AG E

• Minimum coverage is $2,000,000 per occurrence
• No general aggregate

• Covered parties
• City
• Employees
• Elected officials
• Volunteers (acting under the                                                                             

city’s direction and control)                                                                             



L E A G U E  O F  M I N N E S O T A  C I T I E S

What is the 
maximum 
liability of a 
city in 
Minnesota?



L E A G U E  O F  M I N N E S O T A  C I T I E S

MUNICIPAL TORT CAPS

•$500,000 per person
•$1,500,000 per 
occurrence

•Claims brought under 
state law



L E A G U E  O F  M I N N E S O T A  C I T I E S

Why would a 
city purchase 

excess 
coverage?



L E A G U E  O F  M I N N E S O T A  C I T I E S

P U R C H AS I N G  H I G H E R  L I AB I L I T Y  L I MI TS
( E X C E S S  C OV E R AG E )

• Million-dollar increments
• Why purchase excess coverage?
• No. 1 reason - Federal law claims

• 31% of members purchase excess coverage
• 78% purchase $1,000,000
• 12% purchase $2,000,000
• 10% purchase $3,000,000



L E A G U E  O F  M I N N E S O T A  C I T I E S

W H AT ’ S  C OV E R E D ?

Everything is covered unless 
there is an exclusion



L E A G U E  O F  M I N N E S O T A  C I T I E S

L I AB I L I T Y  E X C L U S I O N S



L E A G U E  O F  M I N N E S O T A  C I T I E S

L I AB I L I T Y  E X C L U S I O N  F O R  E N G I N E E R S

• LMCIT excludes from a city’s liability coverage: 
• “Damages arising out of the rendering of or failure to render 

professional services by” an “Engineer, unless the engineer is an 
employee of the member and not an independent contractor, and 
the professional services are within the scope of the engineer’s 
duties as a member employee.”

• Engineers that are city employees – Covered
• Independent contract engineers –  Not covered



L E A G U E  O F  M I N N E S O T A  C I T I E S

W H AT  I S  A  C O N T R AC T ?

Contracts are binding agreements 
between two or more parties                      
that create rights and obligations                    
that may be enforced by a court                            
of law.



L E A G U E  O F  M I N N E S O T A  C I T I E S

T W O  T Y P E S  O F  C O N T R AC TS

•Construction contracts
•Engineering contacts
• City hires an engineer as an independent                  

contractor to perform services for the city



L E A G U E  O F  M I N N E S O T A  C I T I E S

U N I F O R M MU N I C I P AL  C O N T R AC T I N G  L AW
MI N N E S OTA S TAT U T E S ,  S E C T I O N  4 7 1 . 3 4 5

• Contract – Agreement for “for the sale or purchase of supplies, materials, equipment or 
the rental thereof, or the construction, alteration, repair or maintenance of real or 
personal property.”

• Contracts over $175,000 
• “Sealed bids shall be solicited by public notice.”

• Contracts exceeding $25,000 but not $175,000 
• “Contract may be made either upon sealed bids or by direct negotiation, by obtaining 

two or more quotations for the purchase or sale when possible.”
• Contracts $25,000 or less

• “Contract may be made either upon quotation or in                                                                            
the open market.”

• “If the contract is made upon quotation, it shall be based,                                                                  
so far as practicable, on at least two quotations.” 
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L E A G U E  O F  M I N N E S O T A  C I T I E S

U N I F O R M MU N I C I P AL  C O N T R AC T I N G  L AW
MI N N E S OTA S TAT U T E S ,  S E C T I O N  4 7 1 . 3 4 5

•Best value contracting
•Construction manager at-risk
•Cooperative purchasing exception



L E A G U E  O F  M I N N E S O T A  C I T I E S

F AMI L I E S  O F  C O N S T R U C T I O N
C O N T R AC T  F O R MS

• American Institute of Architects (AIA)
• Engineers Joint Contract Documents Committee (EJCDC)
• Associated General Contractors of America (AGC) – 

ConsensusDocs
• Design Build Institute of America (DBIA)



L E A G U E  O F  M I N N E S O T A  C I T I E S

W H AT  G R O U P  I S  MI S S I N G ?

Owners



L E A G U E  O F  M I N N E S O T A  C I T I E S

Beware of “Standard” 
Contracts



L E A G U E  O F  M I N N E S O T A  C I T I E S



L E A G U E  O F  M I N N E S O T A  C I T I E S

What should be 
considered in 
determining 
insurance 
requirements?



L E A G U E  O F  M I N N E S O T A  C I T I E S

W H AT  K I N D  O F  I N S U R AN C E  TO  R E Q U I R E ?



L E A G U E  O F  M I N N E S O T A  C I T I E S

Workers’ 
Compensation

 -Employers 
liability insurance

Commercial 
General Liability 

(CGL)

Business 
Automobile 

Liability Insurance

T Y P E S  O F  I N S U R AN C E  R E Q U I R E D  I N  MO S T   C O N T R AC TS



L E A G U E  O F  M I N N E S O T A  C I T I E S

OTHE R  TY P E S  OF IN S UR AN C E

• Excess/umbrella insurance
• Add to limits for CGL, auto liability and employer’s liability

• Professional liability (errors & omissions)
• Builder’s risk – construction projects
• Installation floater – installation of moveable  property
• Specialized coverages

• Cyber liability
• Pollution liability
• Aircraft liability
• Garage keepers



L E A G U E  O F  M I N N E S O T A  C I T I E S

U MB R E L L A/ E X C E S S  C OV E R AG E

• Provides excess limits for CGL, auto liability and 
employer’s liability
• Umbrella – May provide broader coverage
• Excess – No broader protection than underlying policies

• Specific umbrella/excess requirement not necessary
• Require additional insured endorsement



L E A G U E  O F  M I N N E S O T A  C I T I E S

AD D I T I O N AL  I N S U R E D  E N D O R S E ME N TS



L E A G U E  O F  M I N N E S O T A  C I T I E S

AD D I T I O N AL  I N S U R E D  E N D O R S E ME N TS

• City not automatically included as an insured under contractor’s insurance unless there 
is a blanket endorsement

• Used in conjunction with an indemnification provision
• Gives city the right to access contractor’s insurance
• City should request additional insured endorsement

• CGL – yes
• Umbrella/excess – yes
• Professional – no
• Auto - ? (provides no additional protection)
• Other liability coverages – yes

• Endorsements required for both ongoing                                                                                       
and completed operations 



L E A G U E  O F  M I N N E S O T A  C I T I E S

AD D I T I O N AL  I N S U R E D  E N D O R S E ME N TS

• An endorsement is a change to the policy
• Coverage provided to an additional insured:

• Only to the extent permitted by law
• Not broader than the coverage required by the contract
• For no more than the limit required by the contract or              

the policy limit, whichever is less
• Best practice is to request a copy of the endorsement

• Cities usually rely on the certificate of insurance



L E A G U E  O F  M I N N E S O T A  C I T I E S

AD D I T I O N AL  I N S U R E D  C O N T R AC T  E X AMP L E

• Agreement requires Contractor to have $1.5 million in 
CGL insurance

• Contractor has $2 million in CGL coverage
• The most the City can access as an AI                                         

is the lesser of the two amounts
• If you require $1.5 million, $500,000                                  

left on the table



L E A G U E  O F  M I N N E S O T A  C I T I E S

I N S U R AN C E  R E Q U I R E ME N T  P R AC T I C E  T I P

Sample insurance requirement:
• “The contractor shall be required to maintain CGL 

insurance in the minimum amount of $2,000,000 per 
occurrence or the  contractor’s actual insurance,                               
whichever is greater.”



L E A G U E  O F  M I N N E S O T A  C I T I E S

H O W  MU C H  I N S U R AN C E

• Depends on risk
• Minimum of $1 million per occurrence
• $2 million per occurrence is the most common
• Do not require $1.5 million per occurrence
• Defense costs are outside policy limits                                   

(except for professional liability insurance)



L E A G U E  O F  M I N N E S O T A  C I T I E S

OC C UR R E N C E  VS .  AG G R E GATE  LIMIT



L E A G U E  O F  M I N N E S O T A  C I T I E S

AU TO MO B I L E  L I AB I L I T Y  I N S U R AN C E

• $1,000,000 combined single limit is typical
• Applies to bodily injury and property damage

• Should apply to all autos (owned, hired and non-owned)
• No aggregate  limit



L E A G U E  O F  M I N N E S O T A  C I T I E S

W O R K E R S ’  C O MP E N S AT I O N  I N S U R AN C E

• Workers’ compensation insurance
• Provides medical and wage benefits to employees who are injured 
• Statutory coverage (no limit required)

• Employer’s liability insurance
• Covers legal defense costs and damages for claims                                           

not handled by workers' compensation
• Typical limit of $500,000 or $1,000,000
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L E A G U E  O F  M I N N E S O T A  C I T I E S



L E A G U E  O F  M I N N E S O T A  C I T I E S

I N D E MN I F I C AT I O N

• Compensation for damages or losses incurred or will incur
• Contract provision requiring one party to respond to certain 

legal liabilities of the other party
• Shifts some risk to the other party
• Contractor is required to:

• Defend the city
• Indemnify the city
• Hold the city harmless



L E A G U E  O F  M I N N E S O T A  C I T I E S

S C O P E  O F  I N D E MN I F I C AT I O N

•Broad
•Intermediate
•Limited



L E A G U E  O F  M I N N E S O T A  C I T I E S

L I T I G AT I O N :   T H E  I D E AL  V E R S I O N  

• One entity or person takes the primary role per the previously agreed 
arrangement.  

• A commitment to defend AND indemnify
• Duty to defend is broader than indemnify
• Usually cheaper to defend everyone

• A quick decision
• Save Costs
• Unify Defense



L E A G U E  O F  M I N N E S O T A  C I T I E S

L I T I G AT I O N :   T E N D E R  O F  D E F E N S E  

• You agreed this would be your problem. 

• Please Defend and Indemnify us.

• Are they already a named in the lawsuit?    



L E A G U E  O F  M I N N E S O T A  C I T I E S

L I T I G AT I O N :   W H AT  AC T U AL LY  H AP P E N S

• Silence.

• Decline tender
• “The Complaint Alleges City Negligence”
• “No decision saying we were negligent”

• Might Defend But Not Indemnify

• Accept Tender!?!?



L E A G U E  O F  M I N N E S O T A  C I T I E S

L I T I G AT I O N :  C H O I C E S  

• Tender Accepted:  
• How/if to turn over representation
• How much to stay involved?  

• Tender denied:
• Cross claim? 
• Contribution action? 
• Point fingers at each other?  
• May depend on whether they are a party



L E A G U E  O F  M I N N E S O T A  C I T I E S

L I T I G AT I O N :  P R AC T I C AL  C O N S I D E R AT I O N S

•Different interests

•Keeping Relationships

•Evidentiary Issues

•Discovery!



L E A G U E  O F  M I N N E S O T A  C I T I E S

L I T I G AT I O N :   D I S C OV E R Y !  

• Cost.  
• Who will pay for engineer’s time to comply and 

produce?  
• Or even to answer basic questions? 

• Verification?  

• Witness Representation, Support, and Preparation

• Privilege



L E A G U E  O F  M I N N E S O T A  C I T I E S

L I T I G AT I O N :   C O N T R I B U T I O N  C L AI MS  

• Attempt to recover costs paid to someone else. 

• Hey, we paid the Plaintiff, but you should contribute.  

• Whole new litigation.  
• Except, can’t argue about the underlying 

judgment/settlement.  
• Just your share in comparison.  



L E A G U E  O F  M I N N E S O T A  C I T I E S

E N G I N E E R I N G  C O N T R AC TS

• Engineering contracts are service contracts
• Not subject to the Uniform Municipal Contracting Law
• City may solicit engineers through a Request for 

Proposals (but not required)



L E A G U E  O F  M I N N E S O T A  C I T I E S



L E A G U E  O F  M I N N E S O T A  C I T I E S

E N G I N E E R I N G  C O N T R AC TS  – L I MI TAT I O N S  O F  L I AB I L I T Y

• Limited warranties
• Liability limited to a certain dollar amount, e.g., $50,000
• Liability limited to fee paid (or a multiple of the fee paid)
• Liability limited to the engineer’s                                                                               

insurance
• Waiver of consequential damages                                                    

(lost profits, loss of use)



L E A G U E  O F  M I N N E S O T A  C I T I E S

E N G I N E E R I N G  C O N T R AC T  E X AMP L E

“For those services provided by the CONSULTANT while 
serving in the role of designated City Engineer under Section 
I.B of this Agreement, including professional and technical 
oversight or supervision of CLIENT staff, the CLIENT shall, to 
the fullest extent permitted by law and in addition to any other 
requirements of this Agreement, indemnify and hold 
harmless the CONSULTANT from and against any claims, 
costs, losses and damages to the same extent as CLIENT 
would indemnity and hold harmless a CLIENT employee 
providing similar City Engineer services.”



L E A G U E  O F  M I N N E S O T A  C I T I E S

L MC I T  C OV E R AG E  D O C U ME N T

• LMCIT excludes coverage for “Damages for which the covered party is 
liable by reason of the assumption of liability in a contract or agreement.”

• Exclusion does not apply to liability for damages “Assumed in a contract 
or agreement that is a covered contract.”

• A city has LMCIT coverage when it contractually assume the tort liability of 
another party

• There cannot be an exclusion for the underlying type of claim
• LMCIT excludes coverage for non-employee engineers
• If a city contractually assumes the liability of  an engineer – NO 

COVERAGE



L E A G U E  O F  M I N N E S O T A  C I T I E S

C E R T I F I C AT E S  O F  I N S U R AN C E

• A snapshot of the contractor’s insurance on the date the COI is issued
• For information purposes only; does not create a contract; does not 

change the policy
• Review to ensure contractor meets city’s minimum                                               

insurance requirements
• Additional insured and other endorsements                                                                       

should be shown
• Does not give any rights to the certificate                                                                                  

holder (the city)
• Cancellation notice is meaningless without                                                                                   

an endorsement



L E A G U E  O F  M I N N E S O T A  C I T I E S

F O U R  C O R N E R S  O F  T H E  C O N T R AC T  R U L E

•Oral statements outside contract                   
not considered

•Everything must be                                          
in writing



L E A G U E  O F  M I N N E S O T A  C I T I E S

C O N T R AC T  R E V I E W  S E R V I C E

• Review contracts for LMCIT members
• Come from cities of all sizes
• All kinds of contracts
• No charge
• Not a replacement for the                                                            city 

attorney
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L E A G U E  O F  M I N N E S O T A  C I T I E S

C O N TAC T  I N F O R MAT I O N

Paul Merwin
Litigation Attorney
League of Minnesota Cities
145 University Avenue West
(651) 281-1278
merwin@lmc.org 

Christopher Smith
Assistant General Counsel – 
LMCIT Programs
League of Minnesota Cities
145 University Avenue West
(651) 281-1269 
csmith@lmc.org 

mailto:csmith@lmc.org
mailto:csmith@lmc.org
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