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DISCLAIMER

* The material being provided in this presentation is
for your general information. It is not a substitute
for legal advice.

 Consult your entity’s attorney for advice concerning
specific situations.
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LEAGUE OF MINNESOTA CITIES

e Founded in 1913 - special law passed
oy the Minnesota legislature

* |[nitially a part of the University of Minnesota

°|n 1974, the League became an
Independent organization

e Many services
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LEAGUE WEBSITE - WWW.LMC.ORG
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LMCIT

1980 law allowing self-insurance pools
e Established pursuant to a JPA

* Members own and control

» Governed by seven trustees

* Dividends returned to members
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LMCIT COVERAGES

* Property/casualty coverage

e Liability

* Property

e Automobile (liability and physical damage)
* Workers’ Compensation/Employer’s Liability
* Specialty coverages
* Provide coverage for over 1200 members
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BUILDER’S RISK INSURANCE

* Property insurance

e Damage to property under construction
*\When LMCIT is providing builder’s risk

e Coverage in standard contracts may be
broader than what LMCIT provides (floods)

* Automatic for buildings up to $3,000,000
* Higher limits can be purchased
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What Is the standard
dollar amount of

coverage >
Issued by

EEEEEEEEEEEEEEEEEEEEEEE

LMCIT?



LMCIT LIABILITY COVERAGE

* Minimum coverage is $2,000,000 per occurrence
* No general aggregate
e Covered parties
e City
* Employees
e Elected officials

* \Volunteers (acting under the
city’s direction and control)
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What IS the
maximum
llabllity of a
City In
Minnesota?
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MUNICIPAL TORT CAPS

«$500,000 per person

«$1,500,000 per
occurrence

e Claims brought under
state law
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Why would a
City purchase

eXCess
coverage?




PURCHASING HIGHER LIABILITY LIMITS

(EXCESS COVERAGE)

e Million-dollar increments
* Why purchase excess coverage?
* No. 1 reason - Federal law claims
* 31% of members purchase excess coverage
» 78% purchase $1,000,000
e 12% purchase $2,000,000
* 10% purchase $3,000,000

EEEEEEEEEEEEEEEEEEEEEEE



WHAT'S COVERED?

Everything is covered unless
there 1s an exclusion
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LIABILITY EXCLUSIONS
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LIABILITY EXCLUSION FOR ENGINEERS

 LMCIT excludes from a city’s liability coverage:

e “Damages arising out of the rendering of or failure to render
professional services by” an “Engineer, unless the engineeris an
employee of the member and not an independent contractor, and
the professional services are within the scope of the engineer’s

duties as a member employee.”
* Engineers that are city employees — Covered

* Independent contract engineers — Not covered
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WHAT IS A CONTRACT?

Contracts are binding agreements
between two or more parties

that create rights and obligations
that may be enforced by a court
of law.
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TWO TYPES OF CONTRACTS

e Construction contracts

*Engineering contacts CONTRACT BETWEEN
ENGINEER AND OWHNER
e City hires an engineer as an independent -
contractor to perform services for the city = ===

B ond Condidora
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UNIFORM MUNICIPAL CONTRACTING LAW

MINNESOTA STATUTES, SECTION 471.345

Contract — Agreement for “for the sale or purchase of supplies, materials, equipment or
the rental thereof, or the construction, alteration, repair or maintenance of real or
personal property.”

Contracts over $175,000
e “Sealed bids shall be solicited by public notice.”

Contracts exceeding $25,000 but not $175,000

* “Contract may be made either upon sealed bids or by direct negotiation, by obtaining
two or more quotations for the purchase or sale when possible.”

Contracts $25,000 or less

e “Contract may be made either upon quotation orin
the open market.”

 “Ifthe contractis made upon quotation, it shall be based,
so far as practicable, on at least two quotations.”
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UNIFORM MUNICIPAL CONTRACTING LAW

MINNESOTA STATUTES, SECTION 471.345

* Best value contracting
e Construction manager at-risk
e Cooperative purchasing exception



FAMILIES OF CONSTRUCTION

CONTRACT FORMS

* American Institute of Architects (AlA)
* Engineers Joint Contract Documents Committee (EJCDC)

e Associated General Contractors of America (AGC) -
ConsensusDocs

* Design Build Institute of America (DBIA)
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WHAT GROUP IS MISSING?

Owners
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Beware of “Standard”
Contracts

N 5 8 standard contract - :gn o the bomom. The fest dause
fortids you %0 read any of the othens!”
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What should be
considered In
determining
Insurance
requirements?
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WHAT KIND OF INSURANCE TO REQUIRE?

LEAGUE OF MINNESOTA CITIES



TYPES OF INSURANCE REQUIRED IN MOST CONTRACTS

Workers’ Commercial Business
Compensation General Liability Automobile

_Employers (CGL) Liability Insurance

liability insurance
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OTHER TYPES OF INSURANCE

 Excess/umbrella insurance
 Add to limits for CGL, auto liability and employer’s liability
* Professional liability (errors & omissions)
e Builder’s risk — construction projects
* Installation floater — installation of moveable property
* Specialized coverages
e Cyber liability
e Pollution liability
e Aircraft liability
 Garage keepers
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UMBRELLA/EXCESS COVERAGE

e Provides excess limits for CGL, auto liability and
employer’s liability
e Umbrella — May provide broader coverage
 Excess — No broader protection than underlying policies
e Specific umbrella/excess requirement not necessary

 Require additional insured endorsement



ADDITIONAL INSURED ENDORSEMENTS
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ADDITIONAL INSURED ENDORSEMENTS

e City not automatically included as an insured under contractor’s insurance unless there
Is a blanket endorsement

* Used in conjunction with an indemnification provision
e Gives city the right to access contractor’s insurance
e City should request additional insured endorsement
e CGL-vyes
Umbrella/excess —yes
Professional — no
Auto - ? (provides no additional protection)
Other liability coverages - yes

* Endorsements required for both ongoing
and completed operations
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ADDITIONAL INSURED ENDORSEMENTS

* An endorsement is a change to the policy
 Coverage provided to an additional insured:
* Only to the extent permitted by law
* Not broader than the coverage required by the contract

* For no more than the limit required by the contract or
the policy limit, whichever is less

* Best practice is to request a copy of the endorsement
e Cities usually rely on the certificate of insurance
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ADDITIONAL INSURED CONTRACT EXAMPLE

* Agreement requires Contractor to have $1.5 million in
CGL insurance

e Contractor has $2 million in CGL coverage

* The most the City can access as an Al
Is the lesser of the two amounts

e If you require $1.5 million, $500,000
left on the table
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INSURANCE REQUIREMENT PRACTICE TIP

Sample insurance requirement:

* “The contractor shall be required to maintain CGL
insurance in the minimum amount of $2,000,000 per
occurrence or the contractor’s actual insurance,
whichever is greater.”
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HOW MUCH INSURANCE

* Depends on risk

e Minimum of $1 million per occurrence

* $2 million per occurrence is the most common
* Do not require $1.5 million per occurrence

e Defense costs are outside policy limits
(except for professional liability insurance)
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OCCURRENCE VS. AGGREGATE LIMIT
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AUTOMOBILE LIABILITY INSURANCE

*$1,000,000 combined single limit is typical

* Applies to bodily injury and property damage
 Should apply to all autos (owned, hired and non-owned)
* No aggregate limit
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WORKERS" COMPENSATION INSURANCE

 Workers’ compensation insurance
* Provides medical and wage benefits to employees who are injured
e Statutory coverage (no limit required)
* Employer’s liability insurance
e Covers legal defense costs and damages for claims
not handled by workers' compensation
e Typical limit of $500,000 or $1,000,000

WORKERS
COMPENSATION
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INDEMNIFICATION

e Compensation for damages or losses incurred or will incur

e Contract provision requiring one party to respond to certain
legal liabilities of the other party

e Shifts some risk to the other party

e Contractor is required to:
 Defend the city
* Indemnify the city
 Hold the city harmless
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SCOPE OF INDEMNIFICATION
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LITIGATION: THE IDEAL VERSION

 One entity or person takes the primary role per the previously agreed
arrangement.

e Acommitment to defend AND indemnify
 Duty to defend is broader than indemnify
 Usually cheaper to defend everyone

A quick decision

e Save Costs
 Unify Defense
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LITIGATION: TENDER OF DEFENSE

* You agreed this would be your problem.

* Please Defend and Indemnify us.

e Are they already a named in the lawsuit?
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LITIGATION: WHAT ACTUALLY HAPPENS

e Silence.

* Decline tender
 “The Complaint Alleges City Negligence”
* “No decision saying we were negligent”

* Might Defend But Not Indemnify

 Accept Tender!?!?
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LITIGATION: CHOICES

* Tender Accepted:
* How/Iif to turn over representation
* How much to stay involved?

* fender denied:
e Cross claim?
* Contribution action?
e Point fingers at each other?
e May depend on whether they are a party
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LITIGATION: PRACTICAL CONSIDERATIONS

e Different interests
* Keeping Relationships
* Evidentiary Issues

*Discovery!
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LITIGATION: DISCOVERY!

e Cost.

 Who will pay for engineer’s time to comply and
produce?

 Or even to answer basic questions?
 \Verification?
* Witness Representation, Support, and Preparation

* Privilege
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LITIGATION: CONTRIBUTION CLAIMS

e Attempt to recover costs paid to someone else.
* Hey, we paid the Plaintiff, but you should contribute.

* Whole new litigation.

e Except, can’t argue about the underlying
judgment/settlement.

e Just your share in comparison.

LEAGUE OF MINNESOTA CITIES



ENGINEERING CONTRACTS

* Engineering contracts are service contracts
* Not subject to the Uniform Municipal Contracting Law

e City may solicit engineers through a Request for
Proposals (but not required)
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ENGINEERING CONTRACTS - LIMITATIONS OF LIABILITY

e Limited warranties
e Liability limited to a certain dollar amount, e.g., $50,000
e Liability limited to fee paid (or a multiple of the fee paid)

e Liability limited to the engineer’s
Insurance

* Waiver of consequential damages
(lost profits, loss of use)
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ENGINEERING CONTRACT EXAMPLE

“For those services provided by the CONSULTANT while
serving in the role of designated City Engineer under Section
|.B of this Agreement, including professional and technical
oversight or supervision of CLIENT staff, the CLIENT shall, to
the fullest extent permitted by law and in addition to any other
requirements of this Agreement, indemnify and hold

harmless the CONSULTANT from and against any claims,
costs, losses and damages to the same extent as CLIENT
would indemnity and hold harmless a CLIENT employee
providing similar City Engineer services.”
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LMCIT COVERAGE DOCUMENT

 LMCIT excludes coverage for “Damages for which the covered party is
liable by reason of the assumption of liability in a contract or agreement.”

e Exclusion does not apply to liability for damages “Assumed in a contract
or agreement that is a covered contract.”

e A city has LMCIT coverage when it contractually assume the tort liability of
another party

* There cannot be an exclusion for the underlying type of claim
 LMCIT excludes coverage for non-employee engineers

e If a city contractually assumes the liability of an engineer - NO
COVERAGE
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CERTIFICATES OF INSURANCE

* A snapshot of the contractor’s insurance on the date the COl isissued

* For information purposes only; does not create a contract; does not
change the policy

e Review to ensure contractor meets city’s minimum
Insurance requirements

e Additional insured and other endorsements
should be shown

* Does not give any rights to the certificate
holder (the city)

e Cancellation notice is meaningless without
an endorsement
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FOUR CORNERS OF THE CONTRACT RULE

eOral statements outside contract
not considered

*Everything must be
In writing
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CONTRACT REVIEW SERVICE

 Review contracts for LMCIT members
e Come from cities of all sizes

* All kinds of contracts

* No charge

* Not a replacement for the city
attorney
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CONTACT INFORMATION

Paul Merwin Christopher Smith

_itigation Attorney Assistant General Counsel -
_eague of Minnesota Cities LMCIT Programs

145 University Avenue West League of Minnesota Cities
(651) 281-1278 145 University Avenue West

(651) 281-1269

EEEEEEEEEEEEEEEEEEEEEEE


mailto:csmith@lmc.org
mailto:csmith@lmc.org

Building on Solid Ground:
Legal Foundations for City Engineers

PAUL MERWIN, LITIGATION ATTORNEY
CHRIS SMITH, ASSISTANT GENERAL COUNSEL
LEAGUE OF MINNESOTA CITIES
CITY ENGINEERS ASSOCIATION OF MINNESOTA
ANNUAL CONFERENCE
JANUARY 28, 2026

oA
LMC ritnesora

CITIES



	Slide Number 1
	Disclaimer
	Slide Number 3
	League of Minnesota Cities
	League website – www.lmc.org
	LMCIT
	LMCIT Coverages
	Builder’s Risk Insurance
	Slide Number 9
	LMCIT Liability Coverage
	Slide Number 11
	Municipal Tort Caps
	Slide Number 13
	Purchasing Higher Liability Limits�(Excess Coverage)
	What’s covered?
	Liability Exclusions
	Liability exclusion for engineers
	What is a Contract?
	Two Types of contracts
	Uniform Municipal Contracting law�Minnesota Statutes, Section 471.345
	Uniform Municipal Contracting law�Minnesota Statutes, Section 471.345
	Families of Construction�Contract Forms
	What Group is Missing?
	Slide Number 24
	Slide Number 25
	Slide Number 26
	What kind of insurance to require?
	Types of Insurance Required in Most  Contracts
	Other Types of Insurance
	Umbrella/Excess Coverage
	Additional insured endorsements
	Additional Insured Endorsements
	Additional Insured Endorsements
	Additional Insured Contract Example
	Insurance Requirement Practice Tip
	How much insurance
	Occurrence vs. Aggregate Limit
	Automobile liability insurance
	Workers’ compensation insurance
	Slide Number 40
	Indemnification
	Scope of Indemnification
	Litigation:  the Ideal Version	
	Litigation:  Tender of Defense	
	Litigation:  What Actually Happens
	Litigation: Choices	
	Litigation: Practical Considerations
	Litigation:  Discovery!	
	Litigation:  Contribution Claims	
	Engineering contracts
	Slide Number 51
	Engineering Contracts – limitations of liability
	Engineering contract example
	Lmcit coverage document
	Certificates of Insurance
	Four Corners of the Contract Rule
	Contract Review Service
	Slide Number 58
	Slide Number 59
	Contact information
	Slide Number 61

