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What are our common issues?

e Offsite run-on from other private property
O Concentrated flow, leading to an eroded channel
» Cause: Development occurred prior to current best practices/permitting...flow was increased, not
engineered

e Sump pump discharges (might be our most frequent issue)
» Cause: Inadequate infrastructure and/or ignorance of best practices

e Historic draintile that gets disturbed
» Cause: Lack of records, unforeseen condition



What are our common issues?

* |Impacting wetlands and/or established buffers
» Cause: Ignorance or willfulness

e Whois responsible for what?
O Driveway culverts
» Cause: Ignorance and/or lack of records



How does Chanhassen handle it?

We field the calls, generally always directed to our WR Engineer
Many times, a quick GIS desktop review and discussing the issue with the resident takes care of it
On occasion and if warranted we do a field visit

Refer to City Code or other jurisdictional regulation



How does Chanhassen handle it?

* |Ifthereis a determination that the city should act, we either:
O Get operations staff involved
O |If feasible, incorporate with an upcoming adjacent project
O Program a standalone project; relatively rare, except when there is a large WQ benefit

 For larger drainage patterns, if easement is granted, we’ll consider taking on an improvement

 For wetland violations, as the LGU, we issue the notice which works most of the time
O If no action, or for gross violations, we get both the Watershed and DNR involved



Resources we offer

Education, talking it through
Consultant recommendation

Technical assistance
O Standard detail plates

Cost Share
0 We have a small annual stipend to offer private property owners for Water Quality
Improvements ($2,500 each)



DEPARTMENT NAME www.ighmn.gov



Inver Grove Heights Approaches

There are generally, 3 types of “private” issues:
e Private Development (large scale)
e Private Development (homeowner)
e Private Dispute (homeowner, HOA?)

www.ighmn.gov



Private Development (Large Scale)

» Stormwater BMPs are generally "baked” into the
development.

 Developer designs and
then HOA (generally) is
responsible for
maintenance

e Storm Water Facility
Maintenance Agreement
is required

www.ighmn.gov



Private Development (Homeowner)

Storm water BMP needs based on impervious
surface limits of lot (> 5,000 sq ft or by % impervious
of lot)

Homeowner options:
e Rain barrels
e Rain gardens

e Staged swales
(channels with berms)

e Other

www.ighmn.gov | 10



Private Dispute (Homeowner/HOA)

Generally tri?gered by
change in adjacent property

Impact may be perceived
and not real

Work to process through
Code Enforcement Officer
with support from
Engineering

City generally only able to
enforce maintenance of
easements - other changes
become difficult due to lack
of knowledge of original
conditions (or done without
permit)

www.ighmn.gov
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Private Development Challenges






Private Drainage Issues
City of Eden Prairie



Policy

e Council-Approved
Policy

e Origin of runoff
determines
responsibility

Policy on Management of Nuisance Drainage on Private Property

Acted upon by City Council: January 8, 2013

Problem Statement:

Each year, the city of Eden Prairie invests a significant amount of resources towards
resolving drainage nuisances on private property. These issues are generally the result of
one land owner being displeased with another land owner’s runoff being conveyed on or
across their property. Common causes include landscaping work, retaining wall
installation, down spout location, sump pump discharge and fence installations.

Currently, there is no formal policy to guide City personnel involved with managing
disputes caused by storm water runoff on private property. The lack of a policy makes it
difficult for staff to distinguish when the matter is a public issue versus a private issue. It is
proposed that a policy be developed that clearly defines the City's role and responsibility in
managing these affairs.

Definitions:

Public Drainage System — For purposes of this policy, any drainage pipe, inlet, emergency
overflow, infiltration gallery, pond, channel, curb or gutter located in a utility or drainage
easement or right-of-way dedicated or otherwise conveyed to the City is considered to be
a component of the public drainage system. Drainage swales located on private property
which carry private property runoff are not considered part of the public drainage system
regardless of whether or not they are located in a utility or drainage easement granted to
the city.



Public Drainage Project

e Runoff Comes From
City Storm Sewer,
Right-of-Way or
Property

Surcharging Storm Sewer
Overtopped Curb

o C(City Project



Private Drainage Project

Runoff comes from
Private Property

Property owner(s)
responsible to address

City can advise or
facilitate between
neighbors



Permitting a Private Drainage Project

e Permits provide
opportunity to review
plans and, if needed,

stop work

Grading/Land Alteration
Right-of-Way
Encroachment Agreement



Considerations

Shoreland Areas

Bluffs
Shore Impact Zone

Steep Slope

Ordinances
Floodplain

Watershed District
Rules



Enforcement

 Illicit Discharge/MS4

e Public Nuisance
State Statute 609.74



Case Study

. Runoff from commercial parking lot
. Broken private storm sewer
. Overtopped curb and eroded steep slope

. Sediment deposited on public trail next to a lake



Case Study

e Illicit Discharge difficult to enforce

e Declared it a Public Nuisance due to trail
Impacts

o Letter from City Attorney compelled repairs
 Land Alteration and Right of Way Permit



PRIVATE PROPERTY DRAINAGE
ISSUES

Legal Issues to consider



Problem

When a property owner experiences flooding, permanent or intermittent on their property,
they commonly look to the city to solve it and bear the costs.

ISSUE: When does a city have liability and a responsibility to address drainage issues on
private property?



Analysis

Many factors that a court will consider:

*» CAUSE: What is the cause of the drainage issue?

* |s the drainage due to the natural flow of water and significant rainfall
events?

Did someone upstream change the concentration of flow onto the property?
Did someone downstream cause an obstruction of flow from the property?
Is there a problem with the city’s drainage system?

Was there nearby development of land without proper water management
planning?



*What action or inaction did the city take that may have contributed to the
drainage issue?
e Approval of building permits that increase surface water drainage?
e Approval of development without proper water management?
* Intentional or negligent diversion of the natural watercourse as part of a city
project?
 Failure of public drainage system due to construction or failure to repair or
maintain?
*What is the challenged city conduct related to the alleged damages?

**Did the challenged city conduct involve planning-level or an operational
decision to determine city immunity?



When Does a City have liability?

*Private actions

« A city Is generally not liable for private property drainage issues

unless its own actions directly cause unreasonable damage

v'may offer review of site the site, technical evaluation, methods to address the problem
drainage

e Duty to address through enforcement of violations of city code In

rare circumstances:

v" A public (not private) nuisance is created
v’ City code mandates city action

v City policy regarding enforcement requires city action (e.g. complaint based
enforcement)

v’ City may desire to address the problem through code enforcement, abatement,
assessment to resolve the issue or possibly agreement of the parties and assessment
agreements



ssActions based on city approvals (e.g. Development/building permits)

« City may be liable if the approval resulted in damages and the city is not
iImmune from liability (the city’s decisions related to the approval and
resulting damages are operational and not discretionary in nature)

*Inverse condemnation/eminent domain

e City may be liable for a taking if city’s stormwater is located on another’s
property without compensation



ssTort of negligence or trespass

o City may be liable for negligence or trespass if city causes damage or
flooding to property as part of a city project or fails to repair or maintain city
drainage system. If a city fails to maintain its own drainage system, leading
to predictable property damage, it may be held liable, if immunity is not
established.

“*Violation of ordinance or permits
 City may be liable for violating state statutes or local ordinances
related to stormwater management
“*Natural flow of water

 City is not liable for flooding caused by the natural flow of water that
has not been altered by the city



CASES

Egan v. Dundee Nursery & Landscaping Co. (Minn. App. 1989)

 City approved an occupancy permit to build a nursery up the hill from the
plaintiff’'s property requiring the nursery to construct a ditch designed for a
100 year flood event. After a heavy rainfall event amounting to a 180 year
flood event, the drainage systems were overwhelmed and washed out
plaintiff’s retaining wall. Plaintiff sued the city for failing to enforce its
ordinance providing that no land shall be developed and no use shall be
permitted that resulting water runoff, flooding, or erosion on adjacent
properties.

« Court found that the issuance of occupancy permit was a discretionary act
and the city’s action provided immunity.




 City did not rule on whether the city waived liability based on membership
iIn LMCIT, because the court also found no negligence by the city. The city
was not expected to require a developer to construct a drainage system
that would provide greater protection that the drainage system providing
for a 100 year flood event.



Feldaus v. City of Minnetonka (Minn. App. 1924) (inverse
condemnation and tori):

City owned stormwater pond in a developed single family home
neighborhood caused intermittent flooding of adjoining property.
Property owners alleg*ed a taking and liability based on nuisance or
trespass for damage for failure to manage pond water levels and
approval of surrounding development contributing to the failure of the
pond. The pond had no outlet or overflow mechanism.

» Court determined that an inverse condemnation exists when a city
uses private property as a holding pond resulting in permanent
flooding, but remanded to the district court on the issue of whether
the intermittent flooding was of such a degree to be considered
permanent (frequency, diminution in property value).

" N rewewm_(gl the owner’s tort claims of nuisance and trespass, the
court considered whether the city had discretionary immunity. The
court analyzed whether the following were dlscretlonag/plannmg or
operational decisions: (1) city’s maintenance of the pond and (i) City’s
approval of surrounding development contributing to stormwater
runoff to the pond.




 Maintenance: The city’s policies concerning maintenance of the pond and
whether to install an outlet were identified in their water resources
management plan; including the process for reactionary maintenance rather
than a routine maintenance schedule and whether to increase a pond’s capacity
or install an outlet and did involve a review of a number of factors including
political, social, economic and financing. Court found this policy to be a
planning level decision.

e Development approvals: The court found that the city failed to support its claim
of discretionary immunity on the record by providing evidence that the city has
a review process for new construction but not evidence about how it balanced
political, social, or economic factors in planning and development decisions, or
how those decisions related to impervious surface coverages and stormwater
management




City of Plymouth v. Kristensen (Minn. App. 2024) (Code violations)

e Court granted injunctive relief to the City and found that homeowner was in
violation of city code where homeowner constructed an earth berm on the edge of
her property preventing water from flowing across her property, causing significant
flooding on her eastern neighbor’s property that was inconsistent with the
approved grading and erosion control plan.

e Homeowner also argued that the city’s grading and erosion control plan created a
drainage-ditch easement across her yard because the plan required water to flow
from her neighbors yard through the middle of the homeowner’s yard, but no
drainage ditch easement existed on her property.

e Court denied the argument finding that the natural flow of water from an owner’s
upper land across a neighbor’s lower land is a natural right, not an easement- that
is inherent as part of the land.



Fasements

City must obtain a stormwater easement for its use of private property when public
drainage systems are located on private property or serve multiple parcels.
**Purpose
Ensure that the city has the legal right to maintain infrastructure, manage water flow
and protect sensitive areas.
“*How Acquired:
* Plat

e Standalone drainage and utility easement (negotiated or as required for a
development or permit approval)

e Eminent domain

e Prescriptive: A prescriptive easement for stormwater allows someone to legally use
another's property for water flow if they've used it openly, notoriously, continuously
(for 15 years), and without permission, essentially treating it like an established
drainage path. Difficult to establish.




	Slide Number 1
	Slide Number 2
	Slide Number 3
	Slide Number 4
	Slide Number 5
	Slide Number 6
	CEAM 2026 – Private Property Drainage Issues
	Inver Grove Heights Approaches
	Private Development (Large Scale)
	Private Development (Homeowner)
	Private Dispute (Homeowner/HOA)
	Private Development Challenges
	Slide Number 13
	Private Drainage Issues
	Policy
	Public Drainage Project
	Private Drainage Project
	Permitting a Private Drainage Project
	Considerations
	Enforcement
	Case Study
	Case Study
	PRIVATE PROPERTY DRAINAGE ISSUES�Legal Issues to consider
	Problem
	Analysis
	Slide Number 26
	When Does a City have liability?�
	Slide Number 28
	Slide Number 29
	CASES
	Slide Number 31
	Slide Number 32
	Slide Number 33
	Slide Number 34
	Easements�

